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Ireland’s Second Universal Periodic Review—Ireland’s Restrictive Regulation of Abortion

Context

Article 40.3.3 of the Constitution (the Eighth
Amendment) affords constitutional protection to the
biological existence of a foetus on a basis of equality
with the right to life of a pregnant woman.!

As interpreted by the Irish Supreme Court, this
provision prohibits abortion in all circumstances, except
where there is a risk to the pregnant woman'’s life, as
distinct from her health.?

The Committee on the Rights of the Child (CRC), the
Economic, Social and Cultural Rights Committee
(CESCR) and the Human Rights Committee (HRC), in
2016, 2015 and 2014 respectively, called for legislative
and constitutional change to bring Ireland’s laws into
compliance with human rights requirements. The
Committee on the Elimination of Discrimination Against
Women (CEDAW) has called on Ireland to facilitate a
national dialogue on the right to reproductive health,
including its very restrictive abortion laws.®

Repeal of Article 40.3.3 and decriminalisation of
abortion are necessary steps towards an abortion
regime that is compliant with international human
rights standards. If these reforms are made,
meaningful national dialogue on a new regulatory
regime can follow.

Developments

At its first Universal Periodic Review in 2011, Ireland
received six recommendations in relation to its
restrictive abortion laws.* Notwithstanding the 2010
ruling of the European Court of Human Rights (ECtHR)
in A, B and C v Ireland® that the State must give legal
effect to the limited constitutional right, all were
rejected.

In 2013, Ireland enacted the Protection of Life During
Pregnancy Act,® which purports to give legal effect to
the ECtHR’s judgment. But the Act fails to make
access to abortion practical and effective.’

Depending on the circumstances, it may require up to
three doctors to certify that an abortion can proceed. A
review procedure can take up to 10 days and require
assessment of the woman by up to three additional
doctors.

Despite the view of the WHO and international human
rights standards that abortion should not be
criminalised,® harsh criminal sanctions apply other than
where a woman’s life is at risk. The maximum sentence
is 14 years imprisonment.®

Neither the Act nor the guidance issued to doctors on
its implementation bring Ireland into compliance with
the Covenant. The guidance document makes no
reference to women’s right to health or to or to bodily

integrity or autonomy in medical decision-making.
Pregnant women can be denied care.

Impact of Ireland’s abortion laws

At least 3,700 women travel to the UK for abortions
each year.’® When a woman chooses abortion in
circumstances where the pregnancy presents risks to
her physical or mental health, or well-being, the burden
of organising a termination is placed entirely on her.
Regardless of her circumstances, she must bear all the
financial costs. The denial of abortion in Ireland causes
real harms to pregnant women:

* Under Ireland’s restrictive laws, doctors can be
prevented from making clinical decisions in the best
interests of pregnant women’s health. The
medically unsound distinction between risk to life
and risk to health requires doctors to allow a
pregnant woman’s health to deteriorate until her life
is at risk before performing a lawful abortion.

» Doctors cannot refer women to abortion services in
other states, even when there is a health risk.
Women must self-refer. Some women travel to an
abortion clinic, only to find that it is inappropriate to
their health needs.

+  Women experience abandonment by the health
system and, in the case of women who receive a
diagnosis of a health condition or a severe foetal
anomaly from a hospital, an ejection from the
health services.

+ The need to travel for abortion services imposes
financial, physical and psychological burdens on
women. All costs are borne by the pregnant
woman. These burdens disproportionately affect
vulnerable and disadvantaged women and girls.

* Not all women can travel. Many women struggle to
raise the necessary funds. Non-lrish women,
especially undocumented and asylum-seeking
women, must incur great expense and delay
because they need travel documents to enter
another state and return to Ireland. Some women,
unable to obtain these documents and/or funds,
parent against their wishes.

* Increasing numbers of women risk prosecution by
accessing medication online to self-induce abortion.
They do so without proper medical supervision. If
complications arise, fear of prosecution may deter
women from seeking medical help.

* Women experience stigma when they travel to avail
of a procedure that is accessible in most European
countries, but criminalised in Ireland.

Recommendations of international and national
human rights monitoring bodies

Each time a UN Treaty Monitoring Body reviews
Ireland’s abortion laws, trenchant criticisms are issued.



The CRC in 2016, the CESCR in 2015, the HRC in
2008 and 2014, the Committee Against Torture (CAT)
in 2011 and the CEDAW in 1999 and 2005 have all
concluded that Ireland’s abortion laws are
irreconcilable with women’s human rights on a number
of grounds:*!

+ The extremely restrictive legal regime whereby
abortion is lawful only to save the life of a woman
and the denial of abortion on any other grounds,
including a woman’s health, rape, incest or fatal
foetal anomaly (CRC, CESCR, HRC, CAT,
CEDAW).

* The impact on women and doctors of the lack of
clarity on the precise legal meaning of “real and
substantial risk to life” (CRC, CESCR, HRC, CAT,
ECtHR).

* The failure of the 2013 abortion legislation to fully
give effect to the right to abortion to save a
woman’s life (CRC, CESCR, HRC).

* The criminal sanctions that apply to women who
have abortions in Ireland and those who assist
them (CRC, CESCR, HRC, CAT).

* The strict restrictions on the provision of information
on abortion services in other states and on
healthcare provider referrals for abortion services
(HRC, CESCR).

* The need for women who seek abortion to travel to
other jurisdictions to avail of these services and the
consequent psychological, financial and health
burdens that these women incur (CESCR, HRC;
ECtHR, CEDAW.

* The discriminatory impacts of the law on vulnerable
groups of women—minors, undocumented women,
migrant women and women living in poverty,
especially those who are unable to travel for
abortions abroad due to lack of funds or
immigration status (CESCR, HRC, CAT).

+ The harmful, discriminatory effects of Ireland’s
abortion laws on adolescent girls’ rights (CRC).

The UN Special Rapporteur on the right to health has

also stated that barriers arising from criminal laws and

other laws and policies affecting abortion must be
removed in order to ensure the full enjoyment of the
right to health. The Rapporteur also highlighted that
criminalisation of reproductive health services has no
health benefits and shifts the burden of realising the
right to health from the state onto the pregnant
woman.*? Ireland’s national human rights institution, the

Irish Human Rights and Equality Commission (IHREC)

has also criticised the legislation on a number of

grounds, including its complicated and discriminatory
procedural barriers to lawful abortion access.*®

Public Opinion

Although five constitutional referendums have been
held on abortion and all proposals to further restrict the
law have been rejected, the Irish people have never
been offered an opportunity to expand abortion

access.”  Irish public opinion favours reform of
Ireland’s restrictive abortion laws. Recent opinion polls
consistently show significant support for broader
abortion access:

« A March 2016 poll*> found that 87% of Irish people
want abortion access expanded and 71% believe
abortion should be decriminalised;

* The same poll found that 69% want the expansion
of the abortion laws to be a government priority;

+ Almost three-quarters (73%) believe the
Government should hold a referendum on the
repeal of Article 40.3.3 (the Eighth Amendment);

« A February 2016 poll*” found that 64% of Irish
people favour the repeal of Article 40.3.3;

« A January 2016 poll** found that 78% of
respondents supported abortion in cases of rape or
incest and 76% in cases of fatal foetal anomaly;

« A July 2015 poll*® found that two thirds (67%) of
Irish people believe the Government should
decriminalise abortion and 81% were in favour of
widening the grounds for abortion;

* In the same poll, 70% agreed that under
international human rights law, women have a right
to access abortion if their life or health is at risk,
and in cases of rape, incest and fatal foetal
anomaly. 65% agreed that Ireland's abortion ban
makes women have unsafe abortions.

Political environment

And 76 of 158 members of Parliament also support a
referendum. A further 39 are committed to or have
publicly voiced their support for a Citizens’ Assembly,
which would be tasked with looking at constitutional
reform in this area.

UPR Cycle Il
Proposed Recommendations

The IFPA respectfully suggests that the following
measures are recommended to Ireland:

* Repeal Article 40.3.3 of the Constitution.

+ Take all necessary steps to bring Ireland’s laws on
abortion into compliance with international human
rights standards in law and in practice.

» Decriminalise abortion by repealing sections 22 and
23 of the Protection of Life During Pregnancy Act
2013.

* Repeal the Abortion Information Act 1995.
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