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Ireland’s Failure under Article 12…

The Irish Family Planning Association ("IFPA") submits these remarks to emphasise the Irish government's continued failure to comply with Article 12 of the Convention through the State's failure to provide greater access to abortion information and services in Ireland.

Article 12 states that: 

1. States Parties shall take all appropriate measures to eliminate discrimination against women in order to ensure, on a basis of equality with men and women, access to health care services, including those related to family planning.

In its Concluding Observations on Ireland’s 2nd and 3rd periodic reports, the

Committee on the Elimination of Discrimination Against Women expressed concern about the fact that abortion remains illegal in Ireland with very limited exceptions, and that women who wish to terminate their pregnancies have to travel abroad to do so.  In particular, the Committee stated that this can create hardship for vulnerable groups, such as female asylum seekers who cannot leave the territory of the State.  Since the Committee examined Ireland’s reports in 1999, the legal situation in relation to abortion in Ireland has worsened, in particular as a result of the increasing availability of unsafe illegal abortion services within Ireland.

IFPA Credentials…
The IFPA submits these remarks based on its reproductive rights advocacy experience within Ireland and its experience providing reproductive health care services to women.  Since 1969, the IFPA has worked to promote and protect basic human rights in relation to reproductive and sexual health, relationships and sexuality. 

The IFPA provides the highest quality reproductive health care at its clinics and counselling centres, including non-directive pregnancy counselling, family planning and contraceptive services, medical training for doctors and nurses, free post-abortion medical check-ups, and educational services.  IFPA counsellors, doctors and other staff and volunteers have extensive knowledge of the extreme physical and emotional hardship of forced continuation of pregnancy.  In accordance with the law, the IFPA has never in its history provided any abortion services.
The IFPA believes that abortion is an intimate aspect of private life, intricately linked with the Convention values that protect a woman's sexual rights, the right to control her own body, and the liberty and security of her person.  The values contained in Article 12 are unacceptably infringed upon by the forced continuation of pregnancy and the medical hardship that occurs when access to safe, legal abortion services and information is impeded by the State.  

Abortion and Irish Law…
The current constitutional and criminal law provisions disproportionately favour the interest of the foetus over the rights of pregnant women, thereby jeopardising women’s health and well-being.  The Irish Constitutional provision which equates the life of the woman with that of the "unborn" is unclear.  The constitutional provision fails to define the term "unborn" a phrase which may refer to a foetus from the moment of conception, from the point of viability or may even include a foetus so severely malformed as to have no hope of being born alive.    The availability of legal in vitro fertilisation, as well as methods of contraception and emergency contraception that may work after implantation further confuses what constitutes the "unborn" under Irish law.  
Moreover, because Irish abortion laws are so frequently evaded by women travelling abroad for abortion services, the laws are ineffective and thereby cannot justify the hardship imposed on women.  Because legal abortion is readily available in nearby countries, the vast majority of Irish women seeking abortions travel abroad.  This situation is widely acknowledged, and is commonly referred to as the "Irish solution to the Irish problem."  

The Reality of Irish Abortion…
The most recent figures from the United Kingdom Department of Health show that a total of 6,320 women providing Irish addresses had terminations in the U.K. in 2003.  This figure is based upon the number of women providing Irish addresses and vastly undercounts the actual number of women travelling, some of whom may give false addresses in England or travel to other countries where abortion is less expensive.  

At least 111,456 women travelled from Ireland for abortions between January 1980 and December 2003, and these women are often assisted by government resources and/or family or friends.  IFPA staff support approximately 2000 women experiencing crisis pregnancy each year.

Medical issues…

In 1992 the Irish Supreme Court interpreted the law to allow abortion when the woman's life is endangered by continuation of pregnancy.  However, in practice abortion is largely unavailable in Ireland in almost all circumstances.  This is a result of ambiguity about when a physician may legally perform a life-saving abortion.  For example, the guidelines of the Medical Council, the State's medical governing body, claim that abortion is never necessary to preserve a woman's life.  The State repeatedly has neglected to offer implementing legislation or to propose a referendum to facilitate access to lifesaving abortion. 

Referendum…

The referendum that was defeated in March 2002, had aimed to further restrict access to abortion by excluding suicide as a justification for life-saving abortion.  The domestic consensus in Ireland supports liberalising abortion laws, particularly for women in extreme circumstances such as when continuation of pregnancy poses a threat to a woman's health, when pregnancy is a result of rape or incest, or when the foetus is severely malformed.  Irish voters have never been given the option of voting for legalisation of abortion.  Moreover, many women in Ireland who need abortion services are disenfranchised because they are minors or non-citizens who cannot vote in referenda.  Yet substantial government polling data suggests that the majority of the population favours greater access to abortion in Ireland.
  

The Irish Supreme Court has rightly criticised the constitutional provision for its lack of guidelines for life-saving abortions and its failure to consider the woman's circumstances.  The law makes no provision for a woman who is pregnant as a result of rape or incest, experiencing severe foetal malformation, or at risk of permanent bodily harm such as blindness, diabetes, infections, kidney or heart disease, all of which may all result from continuation of pregnancy for some women.  The law completely disregards the woman's age, her mental capacity, and her other life circumstances.  Every day IFPA counsellors witness how a woman's youth, lack of education or money, uncertain immigration status or other socio-economic factors, can dramatically diminish her ability to access abortion abroad.  

State assistance…
The IFPA has observed that the State at times does facilitate access to abortion abroad by providing some individual women with funds or documents necessary for travel.   For example, the Department of Justice publicly confirmed that ten female asylum seekers were given permission to travel to Britain for abortion services during 2000-01.  However, such cases are determined on an individual, often ad hoc basis.  As a result such women often face additional delay, considerable bureaucratic hurdles, and a loss of privacy while obtaining permission to travel.  On occasion the government has denied women permission or necessary papers to travel abroad for an abortion, or has delayed to the point when a woman's pregnancy has advanced too far to obtain a legal abortion.  

Foetal anomaly…
Even in cases of foetal anomaly so severe as to be incompatible with life, the IFPA has witnessed women being denied abortion and forced to either travel abroad or continue the pregnancy.  Forcing a woman to carry a fatally malformed foetus until its demise, under the pretext of "preserving foetal life," is cruel and degrading.  Alternatively, when a woman must travel outside the state to access to abortion in cases of severe foetal anomaly she is usually denied access to vital genetic analysis of foetal remains to determine implications for future pregnancies.  

A case brought by an Irish woman, challenging the constitutional ban on abortion to the European Court of Human Rights, is due to be heard later this year. The woman known as D became pregnant with twins. One of these died in the womb, and the second was found to suffer abnormalities. D travelled to Britain and had an abortion. She is arguing that having to do so breaches her rights under Articles 3 and 8 of the European Convention on Human Rights
Illegal abortion…
In the past year Irish police have found evidence of a return to illegal, unsafe abortion not observed in Ireland since the early 1950's.  Such illegal activity has been seen mainly among an immigrant population that faces greater restrictions on travel and often lacks funds.  Illegal abortion places women's health and lives at risk and the Government has rightly taken legal action to stop such illegal services.  

The denial of abortion services puts at risk the health of those women who must seek abortions at a later stage in their pregnancy, often due to lack of proper counselling or information.  Many Irish women who travel for abortion services cannot avail themselves of customary medical supervision after the abortion has taken place.  Criminalising abortion places a stigma on necessary health care.  The fact that abortion is illegal discourages the provision of follow-up care for women returning from abortions abroad and discourages women from relaying their full health history to their doctors. 

Discrimination…

The Irish abortion law discriminates on the basis of sex in violation of Article 12 because men are able to access the full range of medically necessary health care, including contraception, sterilisation, and treatment for sexually transmitted diseases.  In contrast, legal barriers to abortion, a medical treatment required only by women, constitutes a violation of non-discrimination norms.  

Information…
Women and girls in a crisis pregnancy situation face huge difficulty in accessing accurate information on their options. Currently pro-choice groups cannot provide information on abortion to women over the phone or via the Internet. This information can only be made available in non-directive counselling sessions. Consequently rural women face the added burden of having to travel to get advice on abortion. This is a violation of Article 12 and 16 of CEDAW because some women are not being provided with the necessary information to make the right health choices for them or to access health services.
Cost …

Depending on the stage of gestation it costs approximately €1,000 to travel to Great Britain for an abortion.  This poses severe financial hardship for women from marginalised backgrounds, including women living on welfare benefits and low income. This is particularly significant as the law thus facilitates unequal access to abortion dependent on the socio-economic circumstances of the pregnant woman.  Again this is a violation of Article 12 and Article 16.

Crisis Pregnancy Agency…
Far more effective and humane means exist to protect foetal life than the current law, including: provision of adequate pre-natal care and parenting care, availability of contraception to allow for spacing of children, and adequate social support for impoverished families.  

The government took steps towards adopting this more beneficial approach when it created the Crisis Pregnancy Agency ("CPA") in 2001.  This agency aims to reduce the number of crisis pregnancies and abortions through social assistance programmes rather than by criminalisation alone.  

The CPA was a positive development in addressing some of the policy matters concerning reproductive health care, yet the agency's mandate is limited.  Moreover, the CPA is limited in its funding and objectives.  This government agency is not a substitute for access to necessary reproductive medical care. 

Conclusion…

In sum, the Government's continued disregard for Article 12 in its abortion policies has resulted in Irish women continuing to have a higher percentage of later abortions, receiving less pre-abortion and follow-up medical care, and suffering from the stigma created by the criminalisation of abortion.

Recommendations…

The IFPA recommends that the Government:

· Develop greater access to abortion services for all women within the State, particularly when a woman's health is at risk, she is pregnant as a result of rape or incest or there is evidence of severe foetal anomaly;  

· Offer the voters an opportunity to remove from the Constitution the 1983 Amendment equating the life of the woman with that of the foetus and effectively banning abortion; 

· Clarify the language of the 1983 Constitutional Amendment as to whether the "unborn" references the foetus at the point of viability, from the moment of conception or at some other point during pregnancy; 

· Provide comprehensive information on reproductive health, clarify the law regarding the provision of abortion information and implement legislation to require unbiased pregnancy counselling;

· Improve access to appropriate family planning services and information, including providing improved services for testing for sexually transmitted diseases, and;

· Maintain the independence of the newly-established Crisis Pregnancy Agency and increase its funding to provide greater services and information for women.

The IFPA urges the Committee on the Elimination of the Discrimination against Women:

· To address these issues in their Concluding Observations to the 4th Periodic Report of Ireland to the Committee on the Elimination of Discrimination against Women.

Ends.

� The IFPA has contributed to and fully supports the submission made by the Women's Human Rights Alliance.  These remarks are submitted independently to stress the state's failure to comply with Article 12 as it pertains to access to reproductive health services. 


� In sharp contrast to the Government's policy of a near-total ban on abortion, the most recent national survey of the population (ages 18 - 45), conducted by the State's Crisis Pregnancy Agency in 2003, found that 51% thought that a woman "should always have a choice to have an abortion, regardless of the circumstances, 8% felt woman should never have this choice, 2% had no opinion and the remaining proportion (39%) of participants felt there should be choice in certain circumstances.
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